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Company,Railroad v.Illinois CentralThe Appellant,
Finnigan and James Finnigan,John Appellees.

FROM LA SALLE.APPEAL

killing jointsuing damages claim asfor for cattle, owners,in case,Where parties
ofbe held to strict ownership..should reasonably proofthey

injured,are not nor but thatit that animals fit for sobeef, killed,Where appears
theit is the of the owner to of them toof value for food,are duty disposethey

advantage; them and then claim theirrighthas no to abandonbest he wantonly,
damages a ofin such is the value the cattlevalue. The criterion of case,full

injured, injury.theand their value beforeas
a under aAlthough with be otherstrain, contract,a locomotive may operated by

owning the fromrelease thethat does not liability.company property

in case cattle,This an action for killing brought bywas
27th,Nov. 1857.appellant,againstappellees

thedeclaration contains counts :The amended following
a,ndefendant was incorporatedFirst count—That company,

for than six the timerailroad more months beforeaoperating
main-it was the of defendant to andwhen, etc.; dutythat keep

etc.;road,of that defendantsufficient,fences on sidestain
do;so that theand omitted to cattle ofcarelesslynegligently
road,said and the carsthat were ofuponfor reasonplaintiffs

said then runroad,then on saidrunning uponsaid defendant
claimed,Damages $1,000.and killed them.cattle

in first,and third counts substance like the with thisSecond
that the cars of were then andaverment,additional defendant

and thatcarelessly operated, bythere so Negligently, governed
of andand the servantsagentsthe mere carelessness negligence

thedefendant, driven cattle ofthe cars were againstof plain-
tiffs, and killed.they therebywere

issue.Plea, general
term, 1858.tried atCause September

Reiley,a P. who testified: Iwitness,as knowPlaintiffs called
Railroad;near Illinois Central rail-residetheythe plaintiffs;

and someacross the one steer other cattleruns premises;road
the road. This notclaimed were killed on waswhich plaintiffs

town, at wasor nor steercity village, any crossing;in any
track,; I saw the steer beside the with three legsworth $10

thedead; it was about last of; not then thinkbroken it was
next;; killed in she was wortha was OctobercowSeptember

; hindshe had a fore andinshe was Finnigan’s possession;$25
theand from track onbroke; awayshe was alive ten rodsleg
andwas a culvert railroadthere,side of it. Therethe east

was;thefeet above the where cowtrack twenty high placewas
time; road had beenroad at that thethere was no fence on the
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abe off withoutin not kepttwo cattle' couldoperation years;
fence.

broke;hind; had hisfat; legsThat onlysteer was worth $10
can’t swearfat; as much beef as anything;cow was worth for

inin I saw them the morning.that cattle killed thewere night;
a yearI broke the road-sidesaw the colt with three bylegs

; near where the cattle werehe was this wasago; worth $90
killed.

;live one ownedthe cow.don’t know whichFinnigans together
I saw a colt which wastestified as follows:Hugh 'Morgan

broken;last;in it deadkilled there October its were sawlegs
afterward;or fromtwo three this was about rodsdays forty

; I and saw the colt onhouse saw the cars theplaintiffs’ pass,
track and him in the ditch with hiswith other sawhorses, legs
broken after cars had road crosses the track aboutpassed;
twenty rods from where colt was killed.

colt; themBoth of the claimed the saw both ofFinnigans
ride him.

ConwayDaniel James came totestified, that Finnigan get
track;him atto value two cattle near the valued them $20

each, steer; ;a and a this was half acow both deadthey were
;mile offrom residence on the west side railroad noplaintiffs’

side;fence on the east and bad the lived atFinniganon west
; off;next Ifence was to cattle valuedcrossing necessary keep

at sixthe cattle cents a pound.
W. thatdefendant,called testified hebyGeorge Armstrong,

inhad been cattle nine tendealing years usuallyor past; paid
hundred; ;from under about1,000to per pounds $2$2 $2.50

a heifer is fromover, eighteenworth$2.50; three-year-old
dollars; toto a fromsteer, twenty-two twenty-fivetwenty

dollars.
Hardy testified,Isaac that he had been with theacquainted

commencementwork of Illinois Central Railroad since the of
same;the Kieth & on said road at thatSnell were contractors
; train, andtime had entire a construction werethey control of

fat cattle killedit that and a lot of wererunning past point,
near where were at work.they

the as follows:The defendant asked the instruct jurycourt to
“ &believe,If that Keith Snellevidence,the from thejury

stock,saidat the time and the to operatingwere ofplace injury
a said Illinois Cen-and locomotive and carscontrolling upon

andtrack use and overbenefit,tral for their ownRailway
had no control,the Illinois Central Railroad Companywhich

believe,defendant,must find unless theythen the for thejury
to said stock was occasionedfrom that theevidence,the injury
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some means than or train soother theby engine operated by
said Kieth & Snell.”

refused,was andWhich said instruction defendant excepted.
The forfoundjury plaintiff, $127.60.

the a new the courttrial,Defendant moved court for which
overruled, and defendant excepted.

Errors are:assigned
1st. erred in the said instruction askedrefusingThe court
defendants.by

a2nd. for newThe court erred in the motionoverruling
trial.

in3rd. The court erred in aforesaidrendering judgment
and aforesaid.manner form

B. C. forCook, Appellant.

Strain & for Appellees.Ball,

anThis is two de-byJ. action brought plaintiffs,Breese,
killed. Thetheir of theclaring jointupon ownership property

a liabilitydeclaration contains three counts. The first is for
in road,out thewhereby plaintiff’sof thearising neglect fencing

andthe The secondroad,cattle were killed.straying upon
and in therunningthird counts aver carelessnessnegligence

counts,in thesetrains. There is no whatever ofproof support
istrain to and itcattle, onlyas the not seen run over thewas

killedfrom it is and bycircumstances inferred they injuredwere
the train.

offirst record ais,The that there is no in theproofobjection
Weof the the below.plaintiffsjoint ownership byproperty

and cannotrecord,have the evidence in theexamined preserved
andsteerstates,find such One of the witnesses oneproof.

road;theclaimed,some other cattle which were killed onthey
; side often saw the thethe steer was worth dollars steer by

;dead the last oftrack, broken,the three not this waslegswith
worthOctober,time ina cow was killed someSeptember;

; she had; indollars she wastwenty-five Einnigan’s possession
awaybroken; alive; was fromand hind ten rodsa fore wasleg
beef;track; fat; onlysteer ten dollars forthe the was worth

fat;broken; worth as much for beefhad its the cow waslegs
side,; colt,the the roadanything legs broken, byas saw three

; ; don’ta worth dollará know whichyear ago ninety Finnigan
theowned cow.

stated he the colt and it worthAnother witness knew was from
dollars;to one hundred both of the claimedninety Finnigans

colt; could not he them.the swear that to either ofbelonged
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courts and toduty juriesit is the ofthese,asIn such cases
stock, toorkilling injuringfordamagesclaiminghold parties

first witness statesTheof ownership.strict proofreasonably
hewhich one doesin ofwas Pinnigan’s possession,the cowthat

that themis both ofcolt,the theand so of proofsay;not
aof jointis an absence of ownershipit. There proofclaimed

is no of negligencedeclared on. There proofas havetheysuch
a fenceno that wastrain, and there was proofin therunning

animalswhere thelaw be made at the wereby placetorequired
and steer were both fatthat the cowkilled. The showsproof

dollars,dollars, twentyand the other forworth, one,and ten
beef, been inbeef,and for they having only injuredwere good

that it thefacts, dutyunder such was of thethe We holdlegs.
the ifof them to best advantage, practica-owner to have disposed

make them available,have made some effort toble. He should
andthem then claim theirwantonly,and had no to abandonright

had a claim on the so,full value. The owner to dojustcompany
andand thus reduce as much as the Thedamage injury.possible

is,in this case the value of the cattle as-criterion of damages
after theIf,and their value before the injury. injury,injured,

asshows,as valuable for as the before thebeef,were proofthey
heand the abandoned not tothem, oughtowner wantonlyinjury,

their value. If one leaves the of anothergaterecover open, by
the thewhich some is done owner of theslight injury gate,

inhas no to leave it order that he mayowner right open thereby
andthe for all he sufferanycharge delinquent party injury may

He should shut the gate.thereby.
defendant,The instructions asked for the wereby properly

andrefused, for Keith Snell were thethough locomo­operating
and cars a contract the that doestive under with notcompany,

release the from Ohio Railroadliability. Mississippicompany &
20 R.Company Dunbar,v. Ill. 623.

awarded,a trial andWe think should have been accord-new
and the cause for thatreverse the remandingly judgment

purpose.
reversed.Judgment
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